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STATEMENT OF SUPPORT 


Support for submission of the American Civil Liberties Union of Texas, Equality 
Texas, GLAAD, the Human Rights Campaign, and The University of Texas at 
Austin School of Law Human Rights Clinic to the United Nations Special 
Rapporteurs Concerning Urgent Circumstances of Anti-LGBTQIA+ Bills in Texas 
on 22 January 2024. 


This is submitted in support of the above-referenced submission in its entirety. 
The specific focus of this statement is the following section: 


II. Texas and the U.S. federal government are in violation of their 
international human rights obligations 


This statement pertains to the federal government of the United States failing to 
fulfill its obligations to act in accordance with the terms of the INTERNATIONAL 
COVENANT ON CIVIL AND POLITICAL RIGHTS adopted by the United Nations General 
Assembly on 16 December 1966 which was ratified, with five reservations, five 
understandings, and four declarations, by the United States Senate on 8 June 1992. 
Article 50 of the treaty places an obligation on the United States to take action 
against any state that violates the terms of the treaty. 


The Concluding Observations of the UNITED NATIONS HUMAN RIGHTS COMMITTEE IN 
ITS CONSIDERATION OF REPORTS SUBMITTED BY STATES PARTIES UNDER ARTICLE 40 OF 
THE COVENANT FOR THE UNITED STATES OF AMERICA (CCPR/C/USA/CO/3/Rev.1) 
dated 18 December 2006 expresses concern in 


Section 25: The Committee notes with concern allegations of widespread 
incidence of violent crime perpetrated against persons of minority sexual 
orientation, including by law enforcement officials. It notes with concern the 
failure to address such crime in the legislation on hate crime adopted at the 
federal level and in many states. It notes with concern the failure to outlaw 
employment discrimination on the basis of sexual orientation in many states. 
(articles 2 and 26) 


The United States federal government has a duty to respect and ensure the rights 
under international human rights law without discrimination. As the United States 
has failed to secure Texas’s compliance with the letter and spirit of these 
obligations, it has also failed to secure compliance by the State of Florida in similar 
matters. The United States has failed in protecting the human rights of residents of 
Florida and Texas and thus failed to uphold its obligations under international 
human rights law. 


The filing regarding Texas which you have before you states: 


The attitudes that shape and bolster these views are gaining a stronger 
foothold in the social fabric and political landscape of the United States and 
require urgent attention. Allowing the unchecked proliferation of such bills in 
state legislatures indicates an unwillingness to adhere to the human rights 
norms of the ICCPR, both from individual states and the federal government. 
The concept of “administrative practice” developed in the European Court of 
Human Rights is analogous to the situation within the United States. An 
administrative practice is defined by a “repetition of acts” violating human 
rights standards and “official tolerance” of the acts. Through this lens, the 
United States has failed to address localized practices that violate the rights 
of LGBTQIA+ persons. 


Through their inaction in response to complaints filed with federal agencies the 
United States is actively allowing states to violate (as the filing declares) 


the rights to equality and non-discrimination that are guaranteed in 
international human rights law through the Universal Declaration of Human 
Rights, International Covenant on Civil and Political Rights, and the 
American Declaration of the Rights and Duties of Man (American 
Declaration). Discrimination on the basis of sexual orientation and gender 
identity is prohibited in the context of the enjoyment of other rights, as well 
as more generally in the context of equality and equal protection of the law. 


The following pages contain: 


(A) A synopsis of the actions taken by the various governmental 
departments within the Territory and State of Florida. 


(B) Recent rulings, laws, and orders promulgated, issued, and proclaimed 
by the United States at the federal level which could be used to 
invalidate the acts of the states that abuse its residents. 


(C) A REQUEST TO THE INDEPENDENT EXPERT. 


(D) Attachments to STATEMENT OF SUPPORT. 


A. ACTS OF THE TERRITORY AND STATE OF FLORIDA 


While the State of Florida could be subject to the same complaints as found in the 
submission regarding Texas, this statement is solely focused on the actions of the 
United States in that filing. By showing the federal government’s response to a 
similar erosion of basic human rights suffered by residents of the State of Florida, 
this highlights a pattern that demonstrates the establishment of the lack of 
commitment to enforce the terms of the treaty and the tendency to continue to 
violate the terms of the treaty. This seems to indicate a pattern of sacrificing the 
basic human rights of the county’s citizens across state lines and across decades. 
This continuing pattern of failing to enforce federal laws that protect its citizens 
from the violations perpetrated on its citizens by member states. The federal 
governments’ acquiescence in such violations of the civil rights of the citizens is 
most notable when those violations are targeting people of a community with 
minority status such as the LGBTQJA+ community. 


The State of Florida has a well-documented history of homophobic behavior and 
have used State-sanctioned murder to terrorize the LGBTQIA+ community which 
predates statehood by a number of years: 


1842, 5 March: TERRITORY OF FLORIDA law number 22: An ACT relating to the 
punishment of offences not heretofore designated. Sec. 1: Be it enacted by the 
Governor and Legislative Council of the Territory of Florida, that any person 
who shall commit buggery or sodomy, with either human being or 
beast, shall be adjudged guilty of felony, and shall suffer death. 


1957 18 April: Florida legislature adopts INTERPOSITION RESOLUTION IN RESPONSE TO 
BROWN V. BOARD OF EDUCATION which denies the right of the United States 
Supreme Court to rule in the Brown v Board of Education of Topeka (347 
U.S. 483, 17 May 1954); Railway Employees’ Dept. v. Hanson on labor unions 
(351 U.S. 225, 21 May 1956); the cases relating to criminal proceedings 
Bernhardt v Polygraphic Company of America, Inc. (350 U.S. 198, 16 January 
1956) and Griffin v Illinois (351 U.S. 12, 23 April 1956); Pennsylvania v Nelson 
an anti-sedition case (350 U.S. 497, 2 April 1956); and Schlochower v Board 
of Higher Education of New York City, relating to teacher requirements (350 
U.S. 551, 9 April 1956) and illegally declared said rulings null and void. These 
are seminal court cases in the move to stop the mandated segregation of 
students by race in public schools. 


1962-1965: FLORIDA LEGISLATIVE INVESTIGATION COMMITTEE aka the Jones 
Committee, created in 1958. In 1961, the Legislature directed the Jones 
Committee to broaden its investigations to include homosexuals and 
the "extent of [their] infiltration into agencies supported by state funds. The 
state, acting through the Committee "persecuted civil rights leaders, 
university professors, college students, public school teachers and state 
employees” employing “entrapment and blackmail.” They targeted students 
in Florida Colleges and Universities; any student identified as gay was 


summarily expelled without recourse, any grants made must be instantly 
repaid, and student’s name is published in local newspapers. By 1963, the 
Johns Committee could boast of having caused the firing of 39 professors 
and deans, as well as the revoking of teaching certificates for 71 public 
school teachers, all suspected or admitted homosexuals. The Committee 
decried the use of "trashy and pornographic" works such as The Grapes of 
Wrath and Brave New World and science faculty members were deemed 
unqualified if they taught evolution in biology. The Committee’s 1964 report 
Homosexuality and Citizenship in Florida stated 


The best and current estimate of active homosexuals in Florida is 60,000 
individuals. The plain fact of the matter is that a great many 
homosexuals have an insatiable appetite for sexual activities and find 
special gratification in the recruitment to their ranks of youth. The 
homosexual's goal is to "bring over" the young person, to hook him for 
homosexuality. A veteran investigator of homosexual activities... said, 
"We must do everything in our power to create one thing in the minds of 
every homosexual and that is to keep their hands off our children. ...if we 
don't act soon we will wake up some morning and find they are too big 

to fight. They may be already. I hope not." We hope that many citizen 
organizations in Florida will use this report... to prepare their children to 
meet the temptations of homosexuality lurking today in the vicinity of 
nearly every institution of learning. 


In 1972, Charley Jones, leader of this terrorist committee stated his 
goal was to stamp out homosexuality and If we saved one boy from 
being made homosexual, it was justified. 


In 2019 a resolution with "a formal and heartfelt apology" for he 
victims of this state-sponsored terrorism was introduced in the Florida 
legislature; it has not passed. 


1978: Save Our Children a political organization established in Dade County, 
Florida with the goal of overturning a Dade County, Florida ordinance 
protecting the rights of gays and lesbians which they did by special vote on 
7 June 1977. In the immediate aftermath, Fort Lauderdale, Gainesville, 
and Palm Beach, Florida, and Austin, Texas, rejected ordinances to outlaw 
discrimination based on sexual orientation. 


2006: Florida Statues amended with addition of subsection (3): 


Title VI: Civil Practice and Procedure; 
Chapter 63: Adoption 
§§ 63.042 Who maybe adopted; who may adopt.- 
(3) No person eligible to adopt under this statute may adopt if 
that person is a homosexual. 


2010: Statute determined to be unconstitutional in FL DEPT. OF 
CHILDREN vy. Adoption of XXG, 45 So. 3d 79 (Fla. Dist. Ct. App. 2010) 


2023 27 March: Governor DeSantis signs legislation adopted into Florida Statutes §§ 
1001.42, that revokes, denies, or otherwise violates the civil rights of 
3-5 million residents who must depend on the federal government to 
guarantee the protection afforded by those rights 


Title XLVIII: Early Learning-20 Education Code 
Chapter 1001 Early Learning-20 - Governance 
Part II: School District Governance 
§§ 1001.42 Powers and duties of district school board 


2022 28 March: Under §§ 1001.42 is Subsection (8) Student Welfare (c3) Classroom 
instruction by school personnel or third parties on sexual orientation 
or gender identity may not occur in prekindergarten through grade 8, 
except when required by §§ 1003.42(2)(n)3. and 1003.46. If such 
instruction is provided in grades g through 12, the instruction must be 
age-appropriate or developmentally appropriate for students in 
accordance with state standards. 


Subsection (8) Student Welfare (c2) describes information about a 
student which can not be withheld from parents. Within this section is 
found This subparagraph does not prohibit a school district from 
adopting procedures that permit school personnel to withhold such 
information from a parent if a reasonably prudent person would 
believe that disclosure would result in abuse, abandonment, or neglect, 
as those terms are defined in §§ 39.01. 


On this date, Tom Grady, Chair, FLORIDA STATE BOARD OF EDUCATION 
and Richard Corcoran, EDUCATION COMMISSIONER, FLORIDA 
DEPARTMENT OF EDUCATION were served with the following 
Notification: 


1. Under the restriction imposed by the amended law, all public 
school employees are barred from contacting the parent or 
guardian of any public school student in the State of Florida 
regarding sexual orientation or gender identity. All 
employees, and by extension all public school districts are 
barred from entertaining, discussing, or acting upon any 
request from a parent or guardian of a student that involve 
sexual orientation or gender identity issues. Being barred 
from such discussion, school districts can not take any action 
or respond to any requests that pertain in any manner 
whatsoever to these two areas. 


2. The Florida State Board of Education is hereby notified that 
research clearly demonstrates that LGBTQ+ youth are at a 


much higher risk of suffering physical and mental harm or 
abuse in their home situation than are the population of 
nonLBGTQ+ youth. The study “Rates of depression in LGBTQ 
communities by State” [helpadvisor.org] reveals that Florida 
ranks among the ten worst States in the country with almost 
one-third of LBGTQ+ residents experiencing “depression every 
day” over the time period of this 2021-2022 study. Nationally, 
nearly twothirds of LBGTQ+ youth experience “depression 
every day”. It is a wellestablished fact that the rate of suicide 
among LBGTQ+ youth is twice as high as the rates of suicide 
of non-LBGTQ+ youth and that LBGTQ+ youth experience 
higher rates of physical and mental abuse in their home 
setting. 


3. A reasonably prudent person accepts the results of scientific 
studies and must accept the conclusions given in 2 above as 
being factual and shall be considered to either (a) believe that 
issues of sexual orientation and gender identity will result ina 
higher incidence of abuse of students or (b) not included in 
the definition of a reasonably prudent person. 


The State violated its own law in continuing to enforce its provisions 
statewide. 


2022 28 March: Complaint filed alleging violation of Title IX provisions with the 
Atlanta, Georgia office of the UNITED STATES DEPARTMENT OF 
EDUCATION, OFFICE OF CIVIL RIGHTS. (Attachment 2) 


2022 31 March: Equality Florida, et. al. v DeSantis, et. al. filed in U.S. NORTHERN 
DISTRICT OF FLORIDA DISTRICT COURT (Case 4:22-cv-00134-A W-MJF) 
seeking to find law unconstitutional. 


2023 11 January: FLORIDA DEPARTMENT OF OFFICE AND BUDGET issued Memorandum 
23-022 which mandates the submission of the names of all students 
in the State University System seeking services related to Gender 
Dysphoria to the Office without obtaining the students permission 
to release records and without notifying the student of said 
procedure. Robert Hinkle, judge of the U.S. NORTHERN DISTRICT OF 
FLORIDA DISTRICT CourRT declared this Memorandum to be in 
violation of the 14° amendment, the federal Medicaid statute 
and the Affordable Care Act’s prohibition of sex discrimination 
on 6 June 2023. (Attachment 3) 


2023 12 April: Governor DeSantis through the vote of FLORIDA BOARD OF EDUCATION 
increased grades affected from K through 3 to K through 12, enacting 
further changes to §§ 1001.42 increasing the number of residents 
whose rights are continuously violated from 3.0 million to 6.5 


million. They voted to ignore changes to federal Title IX regulations 
concerning transgender students on 24 May 2023 and enacted a ban 
on the state’s middle and high school teachers from teaching students 
about sexual orientation or gender identity. (Attachment 4) 


The Gay-Straight Alliances proliferated throughout the public school system in the 
State after three federal court decisions mandated that all school districts must all ow 
such organizations to operate freely and unimpeded on school property have been 
effectively gutted and federal courts. Those court decisions include: 


1. Carver Middle Sch. Gay-Straight Alliance v. Sch. Bd. of Lake Cnty . Case 
No. 5:13-cv-623-Oc-10PRL, Ocala (249 F. Supp. 3d 1286; 2017) 


2. Vanguard High School Gay Straight Alliance v. Sch. Bd. of Marion Cnty. 
Case No. 512-cv-268-Oc-34TBS, Ocala (2012) 


3. Gay-Straight al. of Yulee H. S. v. Sch. Bd. of Nassau Cnty. Case No. 3:09- 
cv-112-J-25TEM, Jacksonville (602 F. Supp. 2d 1233: 2009) 


2023 16 May: The Clerk of the Court and the Chief Justice of the UNITED STATES 
MIDDLE DISTRICT OF FLORIDA DISTRICT COURT notified of impending 
violations of their Court Orders. The same officials for the UNITED STATES 
SOUTHERN DISTRICT OF FLORIDA DISTRICT COURT were notified two days later. 
No known actions to insure enforcement of court order. 


2023 16 May: Every Superintendent of the 35 Public School Districts within the 
jurisdiction of the Middle District Court of Florida served with a Notice 
informing them that the federal case law cited above takes precedence over 


state law. In addition the Notice served contained a notification clause by 
which 


Any violation of a FEDERAL DISTRICT COURT Order by the Board of 
Education of a county within the jurisdiction of the Court is 
considered to have been committed with intention to, and knowledge 
that said acts will violate said Orders subjecting respondents to be 
charged with a Class A misdemeanor, a criminal offense. 


2023 17 May: Governor signed House/Senate Bill 1423 which enacted or modified 
several titles under Florida statutes, including: 


Title XVIII: Public Lands and Property 
Chapter 255: Public property and publicly owned buildings 
§§ 255.70: Public permitting 
Subsections (1)-(3) 
Title XXXIII: Regulation of Trade, Commerce, et cetera. 
Chapter 509: Lodging and food service establishments; et cetera 


Part 1: Public lodging and public food service establishments 
§§ 261: Revocation or suspension of licenses; fines; procedure. 


Title XXXIV: Alcoholic Beverages and Tobacco 
Chapter 561: Beverage Law, Administration 
§§ 29: Revocation and suspension of license; power to subpoena 
Subsections (1)(a)-(k) 


Title XLVI: Crimes 
Chapter 827: Abuse of Children 
§§ u: (changed, revoked, or moved) 


The changes made it illegal for any venue to sponsor, allow, or 
otherwise promote or employ any show in which drag, cross- 
dressing, or other adult live performance may be performed if there is 
any possibility that a person under the age of 18 will be present. 


23 June 2023: Honorable Judge Gregory A. Presnell, UNITED STATES 
DISTRICT JUDGE FOR THE MIDDLE DISTRICT OF FLORIDA in HM Orlando- 
Orl, LLC v Melanie Griffin, Secretary of the Florida Department of 
Business and Professional Regulation (6:23-cv-o09g50-GAP-LHP) 
made permanent the temporary injunction from enforcing this act 
due to it being unconstitutional. 


2023 18 July: The last reported action in the federal lawsuit Equality Florida v 
DeSantis lawsuit as of the date of filing this brief with Independent Expert 
on sexual orientation and gender identity is noted. The Court’s online entry 
for this date reads RESet Deadline re 160, 166 Notice of Appeal. (Clerk to 
check status of Appeal on 10/18/2023.), Appeal STATUS (6/20/2023) Deadline 
Terminated -- Appeal still pending. (kdm) 


2023 23 October: OFFICE OF CIVIL RIGHTS responds - they are waiting until Equality 
Florida lawsuit is resolved because it is the policy of that Office to do so. We 
are entering the third year in which 6.5 million residents have had their 
civil rights trampled on by the state while the federal government turns a 
blind eye to this injustice. The pervasive atmosphere of persecution and fear 
throughout the public school system that has been the creation of this hate 
legislation and a state government that is quickly approaching the 
condition by which it will be correctly labeled a terrorist state. The students 
affected have had the right to receive an education corrupted with a 
segment being stigmatized by the state with the tacit approval of the federal 
government. (Attachment 5) 


Tellingly, Florida statutes, outlined below, clearly establish the bill of rights 
enjoyed by parents and teachers but nowhere to be found is any section with the 
title Student’s Bill of Rights or Minor’s Bill of Rights nor is there even a mention of 
either category having any rights whatsoever, which they clearly do not. Florida 
law does not protect the civil rights of any citizen under the age of 18 nor do they 
enforce the federal laws that guarantee the preservation of the civil rights given to 
that group by federal statutes. A Florida citizen under the age of 18 can only look 


to the federal authorities charged with protecting those rights. In turn, it is the 
obligation and responsibility of the federal government in instances where the 
state refuses to enforce or comply with the laws that protect their civil rights, to 
quickly and effectively force the reticent states to comply with federal law by any 
and all means at their disposal especially when it concerns a populations that are 
at higher risk of suffering physical and mental abuse. Florida law has been 
modified innumerable times in many sections, over the past decade, in a deliberate 
attempt to deny basic civil rights to the members of the LGBTQIA+ community 
under deliberately misleading names such as the Parental Rights Act. 


Title XLIX: Parent’s Bill of Rights; Teacher’s Bill of Rights 
Chapter 1014: Parent’s Bill of Rights 
§§ 05: School district notifications on parental rights.— 

(d)Procedures, pursuant to §§ 1002.20(3)(d), for a parent to withdraw 
his or her minor child from any portion of the school district’s 
comprehensive health education required under §§ 1003.42(2)(0) 
that relates to sex education or instruction in acquired immune 
deficiency syndrome education or any instruction regarding 
sexuality if the parent provides a written objection to his or her 
minor child’s participation. Such procedures must provide for a 
parent to be notified in advance of such course content so that he 
or she may withdraw his or her minor child from those portions of 
the course. 


B. RESPONSE OF THE FEDERAL GOVERNMENT OF THE UNITED STATES 


On 15 June 2020 the SUPREME COURT OF THE UNITED STATES issued a Certiorari to the 
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH DISTRICT in Bostock v Clayton 
County [590 U.S. 644 (2020)] which affirmed that discrimination on the basis of 
gender identity was a form of prohibited sex discrimination and violated Title VII 
(the Civil Rights Act of 1964). This clearly establishes the right in law of the federal 
government to demand compliance with federal law at the state level. 


On 20 January 2021, the administration of incoming President Joseph Biden issued 
EXECUTIVE ORDER 13988, PREVENTING AND COMBATING DISCRIMINATION ON THE BASIS OF 
GENDER IDENTITY OR SEXUAL ORIENTATION and five days later issued EXECUTIVE ORDER 
14004 ENABLING ALL QUALIFIED AMERICANS TO SERVE THEIR COUNTRY IN UNIFORM, both 
of which provide a basis for the federal government to act against the States of 
Texas and Florida to curtail their attempts to restrict and deny the civil rights of 
the LGBTQIA+ citizens of those states. 


The passing of RESPECT FOR MARRIAGE ACT (Public Law 117-228) on 13 December 
2022 while setting a new standard in respect for all marriages, has had no effect in 
the State of Florida where a public school student is legally prevented from even 
mentioning his or her family members who are in a legally-sanctioned marriage if, 
and only if, both parties to the marriage share the same sex. Not only have the civil 
rights of LGBTQIA+ been violated, everyone’s civil rights have been violated as 
they can no longer discuss any matter if it concerns a member of the LGBTQIA+ 
community whether or not the speaker identifies with that group. The federal 
government is legally responsible to demand compliance by all states with federal 
law or face the possibility of intervention within the state by federal authorities to 
remove offending government officials, by force, if needed. The federal 
government has chosen to not act. 


The federal government of the United States has continued to sacrifice the rights 
of its citizens without suffering any untoward ramifications. The federal 
government at every level: 


e Has refused to intervene in the State of Texas. 

e Has refused to intervene in the State of Florida. 

e Has refused to mandate that federal court rulings be adhered followed. 
As you are now aware of the enormity of what appears to be no action taken on the 
part of the federal government, you can appreciate the danger it poses. 


e This action, cloaked as non-action, has been the strategy used by the United 
States government to not enforce civil rights laws in the State of Texas. 


e Through this brief you can see clearly that this is not an isolated incident; to 
the contrary, it is a strategy that crosses state lines and spans decades. 


e The federal government is refusing to take any action required to fulfill 
their treaty obligations. 
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C. REQUEST TO THE INDEPENDENT EXAMINER 


Your committee may want to consider a complete and thorough investigation of 
the role of the United States federal government in what could be a coordinated 
attack on human rights is within the mandate of the Independent Expert on sexual 
orientation and gender identity. An attack which the federal government has 
disguised by actively refusing to avail themselves to the laws, policies, and 
procedures at their disposal to successfully counter these blatant acts of hate by 
state governments. 


I would ask your office expand item 2 in the submission pertaining to the State of 
Texas, under Requests and Recommendations to read (additions in italic): 


2. Request information from the U.S. federal government on how the U.S. federal 
government is currently securing the equal rights of LGBTQIA+ persons in 
Texas and Florida and what actions the U.S. federal government intends to take 
to secure the equal rights of LGBTQIA+ persons in Texas and Florida. 


Thank you for your dedication and the time you have invested in this issue for 
which many have suffered, and continue to suffer from oppression from their 
governments. 


Respectfully submitted on the 15"" of March, 2024, 
Bas debiticr 


Dr. Brian A. Smith (ret) 


12746 Parkbury Drive (407) 457 - 2800 
Orlando, Florida 32828 briansmithdc@aol.com 


(References available upon request) 
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D. ATTACHMENTS 


ATTACHMENT 1 


Pertinent sections of Florida Statutes $§1001.42 


Attachment 1: Pertinent sections of Florida Statutes §§1001.42 


Title XLVIII Chapter 1001 
EARLY LEARNING-20 EDUCATION CODE EARLY LEARNING-20 GOVERNANCE 


+ 1001.42Powers and duties of district school board.—The district school board, acting as a board, shall 


exercise all powers and perform all duties listed below: 
(1)REQUIRE MINUTES AND RECORDS TO BE KEPT.— 
(2)CONTROL PROPERTY. — 
(3)ADOPT SCHOOL PROGRAM. — 
(4)ESTABLISHMENT, ORGANIZATION, AND OPERATION OF SCHOOLS.— 
(5)PERSONNEL. — 
(6)STANDARDS OF ETHICAL CONDUCT.— 
(7)PROHIBITION FROM EMPLOYMENT. — 
(8)STUDENT WELFARE.— 


(a)In accordance with the provisions of chapters 1003 and 1006, provide for the proper accounting for 
all students of school age, for the attendance and control of students at school, and for proper attention to 
health, safety, and other matters relating to the welfare of students. 


(b)In accordance with the provisions of ss. 1003.31 and 1003.32, fully support the authority of each 
teacher and school bus driver to remove disobedient, disrespectful, violent, abusive, uncontrollable, or 
disruptive students from the classroom and the school bus and the authority of the school board to place 
such students in an alternative educational setting, when appropriate and available. 


(c)1.In accordance with the rights of parents enumerated in ss. 1002.20 and 1014.04, adopt 
procedures for notifying a student’s parent if there is a change in the student’s services or monitoring 
related to the student’s mental, emotional, or physical health or well-being and the school’s ability to 
provide a safe and supportive learning environment for the student. The procedures must reinforce the 
fundamental right of parents to make decisions regarding the upbringing and control of their children by 
requiring school district personnel to encourage a student to discuss issues relating to his or her well- 
being with his or her parent or to facilitate discussion of the issue with the parent. The procedures may 
not prohibit parents from accessing any of their student’s education and health records created, 
maintained, or used by the school district, as required by s. 1002.22(2). 


2.A school district may not adopt procedures or student support forms that prohibit school district 
personnel from notifying a parent about his or her student’s mental, emotional, or physical health or 
well-being, or a change in related services or monitoring, or that encourage or have the effect of 
encouraging a student to withhold from a parent such information. School district personnel may not 
discourage or prohibit parental notification of and involvement in critical decisions affecting a student’s 
mental, emotional, or physical health or well-being. This subparagraph does not prohibit a school district 
from adopting procedures that permit school personnel to withhold such information from a parent if a 
reasonably prudent person would believe that disclosure would result in abuse, abandonment, or neglect, 
as those terms are defined in s. 39.01. 


3.Classroom instruction by school personnel or third parties on sexual orientation or gender identity 
may not occur in prekindergarten through grade 8, except when required by ss. 1003.42(2)(n)3. and 
1003.46. If such instruction is provided in grades 9 through 12, the instruction must be age-appropriate or 
developmentally appropriate for students in accordance with state standards. This subparagraph applies 
to charter schools. 


4.Student support services training developed or provided by a school district to school district 
personnel must adhere to student services guidelines, standards, and frameworks established by the 
Department of Education. 


5.At the beginning of the school year, each school district shall notify parents of each health care 
service offered at their student’s school and the option to withhold consent or decline any specific service 
in accordance with s. 1014.06. Parental consent to a health care service does not waive the parent’s right 
to access his or her student’s educational or health records or to be notified about a change in his or her 
student’s services or monitoring as provided by this paragraph. 


6.Before administering a student well-being questionnaire or health screening form to a student in 
kindergarten through grade 3, the school district must provide the questionnaire or health screening form 
to the parent and obtain the permission of the parent. 


7.Each school district shall adopt procedures for a parent to notify the principal, or his or her designee, 
regarding concerns under this paragraph at his or her student’s school and the process for resolving those 
concerns within 7 calendar days after notification by the parent. 


a.At a minimum, the procedures must require that within 30 days after notification by the parent that 
the concern remains unresolved, the school district must either resolve the concern or provide a statement 
of the reasons for not resolving the concern. 


b.If a concern is not resolved by the school district, a parent may: 


(1)/Request the Commissioner of Education to appoint a special magistrate who is a member of The 
Florida Bar in good standing and who has at least 5 years’ experience in administrative law. The special 
magistrate shall determine facts relating to the dispute over the school district procedure or practice, 
consider information provided by the school district, and render a recommended decision for resolution to 
the State Board of Education within 30 days after receipt of the request by the parent. The State Board of 
Education must approve or reject the recommended decision at its next regularly scheduled meeting that is 
more than 7 calendar days and no more than 30 days after the date the recommended decision is 
transmitted. The costs of the special magistrate shall be borne by the school district. The State Board of 
Education shall adopt rules, including forms, necessary to implement this subparagraph. 


(II)Bring an action against the school district to obtain a declaratory judgment that the school district 
procedure or practice violates this paragraph and seek injunctive relief. A court may award damages and 
shall award reasonable attorney fees and court costs to a parent who receives declaratory or injunctive 
relief. 


c.Each school district shall adopt and post on its website policies to notify parents of the procedures 
required under this subparagraph. 


d.Nothing contained in this subparagraph shall be construed to abridge or alter rights of action or 
remedies in equity already existing under the common law or general law. 


(9)COURSES OF STUDY AND OTHER INSTRUCTIONAL MATERIALS. — 

(10) TRANSPORTATION OF STUDENTS.— 

(11)SCHOOL PLANT.— 

(12)FINANCE.— 

(14)COOPERATION WITH OTHER DISTRICT SCHOOL BOARDS.— 
(15)ENFORCEMENT OF LAW AND RULES.— 

(16)SCHOOL LUNCH PROGRAM.— 

(17)PUBLIC INFORMATION AND PARENTAL INVOLVEMENT PROGRAM. — 


(a)Adopt procedures whereby the general public can be adequately informed of the educational 
programs, needs, and objectives of public education within the district, including educational opportunities 
available through the Florida Virtual School. 


(b)Adopt rules to strengthen family involvement and empowerment pursuant to s. 1002.23. The rules 
shall be developed in collaboration with administrative personnel, parents, teachers, and community 


partners. 


(c)Develop and disseminate a parent guide to successful student achievement which addresses what 
parents need to know about their child’s educational progress and how they can help their child to succeed 
in school. 


(d)Develop and disseminate a checklist for parents to assist parents in becoming involved in their 
child’s educational progress. 


(e)Encourage teachers and administrators to keep parents informed of student progress, student 
programs, student attendance requirements pursuant to ss. 1003.26, 1003.27, 414.1251, and 984.151, and 
availability of resources for academic assistance. 

(18) IMPLEMENT SCHOOL IMPROVEMENT AND ACCOUNTABILITY. — 

(19)LOCAL-LEVEL DECISION MAKING. — 

(a)Adopt policies that clearly encourage and enhance maximum decisionmaking appropriate to the 
school site. Such policies must include guidelines for schools in the adoption and purchase of district and 
school site instructional materials and technology, the implementation of student health and fitness 
standards, staff training, school advisory council member training, student support services, budgeting, and 
the allocation of staff resources. 


(b)Adopt waiver process policies to enable all schools to exercise maximum flexibility and notify 
advisory councils of processes to waive school district and state policies. 


(c)Develop policies for periodically monitoring the membership composition of school advisory councils 
to ensure compliance with requirements established in s. 1001.452. 


(d)Adopt policies that assist in giving greater autonomy, including authority over the allocation of the 
school’s budget, to schools designated with a grade of “A,” making excellent progress, and schools rated as 
having improved at least two grades. 


(20)OPPORTUNITY SCHOLARSHIPS. — 
(21)EDUCATIONAL EMERGENCY.— 
(22)SCHOOL-WITHIN-A-SCHOOL.— 

(23) VIRTUAL INSTRUCTION.— 
(24)EMPLOYMENT CONTRACTS. — 
(25)INTERLOCAL AGREEMENTS. — 

(26) TECHNICAL CENTER GOVERNING BOARD.— 
(27)VISITATION OF SCHOOLS. — 


(28) UNACCOMPANIED HOMELESS YOUTH.—Provide to each student who is an unaccompanied 
homeless youth certified under s. 743.067 a card that includes information on the rights and benefits 
for such youth, as well as the contact information for the school district’s liaison for homeless children 
and youths. 


(29)ADOPT RULES.—Adopt rules pursuant to ss. 120.536(1) and 120.54 to implement this section. 


ATTACHMENT 2 


Complaint filed with the OFFICE OF CIVIL RIGHTS 


United States Department of Education 
Office for Civil Rights 


DISCRIMINATION COMPLAINT FORM 


You do not have to use this form to file a complaint with the U.S. Department of 
Education’s Office for Civil Rights (OCR). You may send OCR a letter or e-mail instead 
of this form, but the letter or e-mail must include the information in items one 
through nine and item twelve of this form. If you decide to use this form, please 
type or print all information and use additional pages if more space is needed. An 
on-line version of this form, which can be submitted electronically, can be 


found at: http://www.ed.gov/about/offices/list/ocr/complaintintro.html. 


Before completing this form please read all information contained in the enclosed packet 
including: Information About OCR’s Complaint Resolution Procedures, Notice of Uses of 
Personal Information and the Consent Form. 


1. Name of person filing this complaint: 


Last Name: S M ITH First Name: B R [AN Middle Name: A 
address: 12746 PARKBURY DRIVE 
cityORLANDO State: FL Zip Code: 32828 


Home Telephone: 407.457. 2800 


Work Telephone: 
E-mail Address: Drlansmithdc@aol.com 


2 Name of person discriminated against (if other than person filing). If the person 
discriminated against is age 18 or older, we will need that person’s signature on this 
complaint form and the consent/release form before we can proceed with this 
complaint. If the person is a minor, and you do not have the legal authority to file a 
complaint on the student’s behalf, the signature of the child’s parent or legal 
guardian is required. 


Last Name: First Name: Middle Name: 

Address: —_ 

City: State: Zip Code:__ 
Home Telephone: Work Telephone: 


E-mail Address: 


Our Mission is to ensure equal access to education and to promote educational excellence throughout the Nation. 
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3. OCR investigates discrimination complaints against institutions and agencies which 
receive funds from the U.S. Department of Education and against public educational 
entities and libraries that are subject to the provisions of Title II of the Americans 
with Disabilities Act. Please identify the institution or agency that engaged in the 
alleged discrimination. If we cannot accept your complaint, we will attempt to refer 
it to the appropriate agency and will notify you of that fact. 


Name of Institution: State Of Florida Board of Education 
Address: 325 West Gaines Street 
City: TALLAHASSE E State: FL Zip code: 82399 


Department/Schoo:. Richard Corcoran, Commissioner 


4, The regulations OCR enforces prohibit discrimination on the basis of race, color, 
national origin, sex, disability, age or retaliation. Please indicate the basis of your 
complaint: 


L_] Discrimination based on race (specify) 


[| Discrimination based on color (specify) 


L] Discrimination based on national origin (specify) 


Discrimination based on sex (specify) 


Floride recently enacted HB1557 (Item 1) modifying s. 1001.42 
mandating a board "may not encourage classroom discussion 


about sexual orientation or gender identity in primary grade levels 
or in a manner that is not age-appropriate ..." (8)(c)3 


See: https://www.myfloridahouse.gov/Sections/Bills/billsdetail.aspx?Billld=76545 


HB1557 was the companion bill of SB1834 - text is Item 1 
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[ | Discrimination based on disability (specify) 


L] Discrimination based on age (specify) 


[| Retaliation because you filed a complaint or asserted your rights (specify) 


[] Violation of the Boy Scouts of America Equal Access Act (specify) 


5. Please describe each alleged discriminatory act. For each action, please include the 
date(s) the discriminatory act occurred, the name(s) of each person(s) involved and, 
why you believe the discrimination was because of race, disability, age, sex, etc. Also 
please provide the names of any person(s) who was present and witnessed the 
act(s) of discrimination. 


The new law becomes effective 1 July 2022. OCR has jurisdiction 
as this faw violates Title TX of the Education Amendments o 
1972, which prohibits discrimination on the basis of sex. [20 
U.S.C. §§ 1681 et seq., 34 C.F.R. Part 106]. As stated in your 


as well. The attached "staff analysis" (item 5) was written by the 


| believe OCR has sufficient information included with this 


complantas 5 attachments pursuantto- CPM Section t62 to—__ 


proceed. 


Florida has over a 70 year history of discriminating against LGBTQ+ community; the 1956 John's 
Committee was established to target public schools. See: "Archive Alive - The Johns Committee - Dr. 
Harvey Abrams" [https://www.youtube.com/watch?v=usAac_a80WY &list=WL&index=1 9] and 
"Florida's Lavender Scare They'd Like to Forget" [https://www.youtube.com/watch? 

v=LbMjA2Cj2WY &list=>WL&index=9] as well as "Anita Bryant and The Save Our Children Campaign" 
[httos:/www.youtube.com/watch?v=qcoRnaTB1aQ]. 
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6. What is the most recent date you were discriminated against? 


pate: NOt applicable 


vi If this date is more than 180 days ago, you may request a waiver of the filing 
requirement. 


[| Iam requesting a waiver of the 180-day time frame for filing this complaint. 
Please explain why you waited until now to file your complaint. 


8. Have you attempted to resolve these allegations with the institution through an 
internal grievance procedure, appeal or due process hearing? 


(e) YES O NO 


If you answered yes, please describe the allegations in your grievance or hearing, 
identify the date you filed it, and tell us the status. If possible, please provide us 
with a copy of your grievance or appeal or due process request and, if completed, 
the decision in the matter. 


Congressional hearings have not been equitable. Items at end of 
form are: (item 3) letter from the US Congress, 2T Feb 2022; (4) __ 
Kelley Hayes "This is fear - mongering..." 8 Feb 2022; (5) HB 
1557 Staff analysis, 15 Feb 2022; (6) Theresa Jacobs, Orange 
Co School Bd. 13 Feb 2022, 

See also "Student activists take on ‘Don't say Gay’ bill" at 


https:/Awww.youtube.com/watch?v=XRs29c7fVbk&list=>WL&index=5 
9. If the allegations contained in this complaint have been filed with any other Federal, 


state or local civil rights agency, or any Federal or state court, please give details and 
dates. We will determine whether it is appropriate to investigate your complaint 
based upon the specific allegations of your complaint and the actions taken by the 
other agency or court. 


Agency or Court: 
Date Filed: 
Case Number or Reference: 


Results of Investigation/Findings by Agency or Court: 
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10. If we cannot reach you at your home or work, we would like to have the name and 
telephone number of another person (relative or friend) who knows where and 
when we can reach you. This information is not required, but it will be helpful to 
us. 


REINBECK 5. name: RANDOLPH 
407.285.8509 


Last Name: Middle Name: T 


Home Telephone Work Telephone: 


11. What would you like the institution to do as a result of your complaint — what 
remedy are you seeking? 


Declare the law to be unconstitutional as it violates Title IX 


provisions. 
12. We cannot accept your complaint if it has not been signed. Please sign and date 
your complaint below. 
ee, ee 
03/28/2022 MAAS 
(Date) (Signature) 
(Date) (Signature of person in Item 2) 


Please mail the completed and signed Discrimination Complaint Form, your signed consent 
form and copies of any written material or other documents you believe will help OCR 
understand your complaint to the OCR Enforcement Office responsible for the state where 
the institution or entity about which you are complaining is located. You can locate the 
mailing information for the correct enforcement office on OCR’s website at 
http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm. 


CONSENT FORM - FOR REVEALING NAME AND PERSONAL INFORMATION TO OTHERS 


(Please print or type except for signature line) 


DR. BRIAN A SMITH 


Name of School or Other Institution That You Have Filed This Complaint Against: 


FLORIDA DEPARTMENT OF EDUCATION 


e This form asks whether the Office for Civil Rights (OCR) may share your name and other personal 
information when OCR decides that doing so will assist in investigating and resolving your complaint. 


Your Name: 


e For example, to decide whether a school discriminated against a person, OCR often needs to reveal that 
person’s name and other personal information to employees at that school to verify facts or get additional 
information. When OCR does that, OCR informs the employees that all forms of retaliation against that 
person and other individuals associated with the person are prohibited. OCR may also reveal the person’s 
name and personal information during interviews with witnesses and consultations with experts. 


e If OCR is not allowed to reveal your name or personal information as described above, OCR may decide to 
close your complaint if OCR determines it is necessary to disclose your name or personal information in 
order to resolve whether the school discriminated against you. 


NOTE: If you file a complaint with OCR, OCR can release certain information about your complaint to the press or 
general public, including the name of the school or institution; the date your complaint was filed; the type of 
discrimination included in your complaint; the date your complaint was resolved, dismissed or closed; the basic 
reasons for OCR’s decision; or other related information. Any information OCR releases to the press or general 
public will not include your name or the name of the person on whose behalf you filed the complaint. 


NOTE: OCR requires you to respond to its requests for information. Failure to cooperate with OCR’s investigation 
and resolution activities could result in the closure of your complaint. 


Please sign section A or section B (but not both) and return to OCR: 
e If you filed the complaint on behalf of yourself, you should sign this form. 


e If you filed the complaint on behalf of another specific person, that other person should sign this form. 


EXCEPTION: If the complaint was filed on behalf of a specific person who is younger than 18 years old or a 
legally incompetent adult, this form must be signed by the parent or legal guardian of that person. 


e If you filed the complaint on behalf of a class of people, rather than any specific person, you should sign the form. 


A. I give OCR my consent to reveal my identity (and that of my minor child/ward on whose behalf the 
complaint is filed) to others to further OCR’s investigation and enforcement activities. 


E. tbr- 03/28/2022 


Signature Date 
OR 


B. I do not give OCR my consent to reveal my identity (and that of my minor child/ward on whose 
behalf the complaint is filed) to others. I understand that OCR may have to close my complaint. 


Signature Date 


I declare under penalty of perjury that it is true and correct that Iam the person named above; and, if the complaint is filed on behalf of a minor child/ward, that I am 
that person’s parent or legal guardian. This declaration only applies to the identity of the persons and does not extend to any of the claims filed in the complaint. 


Updated April 2014 


ATTACHMENT 3 


Memorandum 23-022, 
FLORIDA OFFICE OF POLICY AND BUDGET 


MEMO # 23-022 


MEMORANDUM 
TO: Chairs of all State University Board of Trustees 


FROM: Chris Spencer, Director 
Office of Policy and Budget 


SUBJECT: Gender Dysphoria Services 


DATE: January 11, 2023 


It is the Governor’s constitutional duty as Florida’s chief executive officer to take care that the laws of 
this State be faithfully executed. Art. IV, § 1(a), Fla. Const. To carry out this task, the Florida 
Constitution authorizes the Governor to “require information in writing from all executive or 
administrative state, county, or municipal officers upon any subject relating to the duties of their 
respective offices.” Id. 


State universities are a part of the executive branch of state government. § 1001.705(1)(d), Fla. Stat. 
(2022). So are the university boards of trustees, which are responsible for administering the state 
universities. § 1001.71(1), (3), Fla. Stat. This duty involves “governing institutional resources and 
protecting the public interest.” § 1001.706(3)q), Fla. Stat. 


Our office has learned that several state universities provide services to persons suffering from gender 
dysphoria. On behalf of the Governor, I hereby request that you respond to the enclosed inquiries related 
to such services. 


Enclosed is a request-for-information form. Please read the instructions and definitions, answer all 
questions, and return the answers to the Education Unit of the Office of Policy and Budget via email at 
education @laspbs.state.fl.us by February 10, 2023. All requests contained herein are for aggregated 
information. Please ensure all responses do not contain personally identifiable information or protected 
health information and are provided in an aggregated and de-identified format. If your university does not 
provide any such services, please notify our Education Unit via email. 


Attachment 


cc: Chancellor Raymond Rodrigues, State University System of Florida 


ATTACHMENT 4 


FLORIDA DEPARTMENT OF EDUCATION 


FLORIDA DEPARTMENT OF 


EDUCATION 


fldoe.org Manny Diaz, Jr. 
Commissioner of Education 


State Board of Education 


Tom Grady, Chair 

Ben Gibson, Vice Chair 
Members 

Monesia Brown 
Esther Byrd 

Grazie Pozo Christie 


Ryan Petty 

Joe York 

MEMORANDUM 
Contact Information: 

TO: School District Superintendents Andrew Weatherill 
850-245-7851 

FROM: Jacob Oliva Andrew. Weatherill @ fldoe.org 
DPS: 2022-68 

DATE: June 6, 2022 


SUBJECT: House Bill 1557, Parental Rights in Education, School District 
Responsibilities 


The 2022 Florida Legislature passed House Bill 1557, Parental Rights in Education. Governor 
Ron DeSantis signed the bill into law on March 28, 2022. It is effective July 1, 2022. The 
enrolled bill text is available at https://www.flsenate.gov/Session/Bill/2022/1557. The purpose of 
this memorandum is to provide an overview of the bill and inform school districts of new 
responsibilities and considerations. The bill amends section (s.) 1001.42, Florida Statutes (F.S.), 
Powers and duties of district school board, on the following: 


e Requires district school boards to adopt procedures for notifying a student’s parent if 
there is a change in the student’s services or monitoring related to the student’s mental, 
emotional, or physical health or well-being and the school’s ability to provide a safe and 
supportive learning environment for the student. 

o The procedures must reinforce the fundamental right of parents to make decisions 
regarding the upbringing and control of their children by requiring school district 
personnel to encourage a student to discuss issues relating to his or her well-being 
with his or her parent or to facilitate discussion of the issue with the parent. 

o The procedures may not prohibit parents from accessing any of their student’s 
education and health records created, maintained or used by the school district, as 
required by s. 1002.22(2), E.S. 

e Provides that school districts may not adopt procedures or student support forms that 
prohibit school district personnel from notifying a parent about his or her student’s 
mental, emotional, or physical health or well-being, or a change in related services or 
monitoring, or that encourage or have the effect of encouraging a student to withhold 
from a parent such information. 

o School district personnel may not discourage or prohibit parental notification of 
and involvement in critical decisions affecting a student’s mental, emotional, or 
physical health or well-being. 


JACOB OLIVA 
SENIOR CHANCELLOR 


www.fldoe.org 
325 W. Gaines Street — Suite 1502 | Tallahassee, FL 32399-0400 | 850-245-0509 
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o School districts may adopt procedures that permit school personnel to withhold 
such information from a parent if a reasonably prudent person would believe that 
disclosure would result in abuse, abandonment or neglect, as those terms are 
defined in s. 39.01, F.S. 

e Establishes that classroom instruction by school personnel or third parties on sexual 
orientation or gender identity may not occur in kindergarten through grade 3 or ina 
manner that is not age-appropriate or developmentally appropriate for students in 
accordance with state standards. 

o This provision takes effect on July 1, 2022, only for kindergarten through grade 3. 
For other grades, it takes effect only after the Florida Department of Education 
(Department) develops rules or guidance on age-appropriate and developmentally 
appropriate instruction. 

e Requires each school district, at the beginning of the school year, to notify parents of 
each health care service offered at their student’s school and the option to withhold 
consent or decline any specific service. 

o Provides that parental consent to a health care service does not waive a parent’s 
right to access his or her student’s educational or health records or to be notified 
about a change in his or her student’s services or monitoring. 

o Before administering a student well-being questionnaire or health screening form 
to a student in kindergarten through grade 3, a school district must provide the 
parent the questionnaire or health screening form and obtain permission of the 
parent. 

e Requires each school district to adopt procedures for a parent to notify the principal, or 
his or her designee, regarding specific concerns at his or her student’s school about 
practices and procedures under s. 1001.42(8)(c), F.S., and the process for resolving those 
concerns within seven calendar days after notification by the parent. 

e Requires school districts to adopt procedures to resolve concerns that remain unresolved 
by the principal; requires resolution within 30 days. 

e Requires each school district to adopt policies to notify parents of the procedures required 
if a concern is not resolved by the school district. 

e If aconcern is not resolved by the school district, a parent may do the following: 

o Request the Commissioner of Education to appoint a special magistrate who is a 
member of The Florida Bar in good standing and who has at least five years’ 
experience in administrative law. 

= The special magistrate shall determine facts relating to the dispute over the 
school district procedure or practice, consider information provided by the 
school district, and render a recommended decision for resolution to the 
State Board of Education within 30 days after receipt of the request by the 
parent. 

= The State Board of Education must approve or reject the recommended 
decision at its next regularly scheduled meeting that is more than seven 
calendar days and no more than 30 days after the date the recommended 
decision is transmitted. 
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= The cost of the special magistrate shall be borne by the school district. 
= The State Board of Education shall adopt rules, including forms, necessary 
for implementation. 

o Bring an action against the school district to obtain a declaratory judgement that 
the school district procedure or practice under s. 1001.42(8)(c), F.S., violates this 
law and seek injunctive relief. A court may award damages and shall award 
reasonable attorney fees and court costs to a parent who receives declaratory or 
injunctive relief. 

e Directs the Department, by June 30, 2023, to review and update, as necessary, school 
counseling frameworks and standards; educator practices and professional conduct 
principles; and any other student services personnel guidelines, standards or frameworks 
in accordance with requirements of this law. 

© Requires student support services training developed or provided by a school 
district to school district personnel must adhere to student services guidelines, 
standards and frameworks established by the Department. 


The Department will begin the rule development process and information on rule workshops is 
forthcoming. 


Thank you for your attention to the implementation of these important changes. 


JO/aw 


cc: School District Student Services Directors 
School District Health Services Contacts 
School District Professional Development Coordinators 


STATE BOARD OF EDUCATION 
Action Item 
April 19, 2023 


SUBJECT: Approval of Amendment to Rule 6A-5.065, The Florida Educator Accomplished 
Practices 


PROPOSED BOARD ACTION 

For Approval 

AUTHORITY FOR STATE BOARD ACTION 

Sections 1004.04, 1004.85, 1012.34, and 1012.56, F.S. 

EXECUTIVE SUMMARY 

The proposed rule updates the standards for effective educators. The standards form the 
foundation for teacher preparation programs, school district instructional personnel 
evaluation systems, instructional certification requirements and professional learning. The 
amendment requires that the effective educator provides classroom instruction to students 


in prekindergarten through grade 12 that is age and developmentally appropriate and 
aligned to the state academic standards as outlined in Rule 6A-1.09401, F.A.C. 


Supporting Documentation Included: Proposed Rule 6A-5.065, F.A.C. 


Facilitator/Presenter: Dr. Paul O. Burns, Chancellor, Division of Public Schools 


6A-5.065 The Florida Educator Accomplished Practices. 

(1) No change. 

(2) The Florida Educator Accomplished Practices. Each effective educator applies the foundational principles 
through six (6) Florida Educator Accomplished Practices. Each of the practices is clearly defined to promote a 
common language and statewide understanding of the expectations for the quality of instruction and professional 
responsibility. 

(a) Quality of Instruction. 

1. Instructional Design and Lesson Planning. Applying concepts from human development and learning 
theories, the effective educator consistently: 

a. through d. No change. 

e. Uses diagnostic student data to plan lessons; and, 

f. Develops learning experiences that require students to demonstrate a variety of applicable skills and 
competencies; and,- 


g. Provides classroom instruction to students in prekindergarten through grade 12 that is age and 


developmentally appropriate and aligned to the state academic standards as outlined in Rule 6A-1.09401, F.A.C. 


2. through 4. No change. 


(b) No change. 


Rulemaking Authority 1004.04, 1004.85, 1012.34, 1012.56 FS. Law Implemented 1004.04, 1004.85, 1012.34, 


1012.56 FS. History—New 7-2-98, Amended 2-13-11, 11-22-22, 2-21-23, 


STATE BOARD OF EDUCATION 
Action Item 
April 19, 2022 


SUBJECT: Approval of Amendment to Rule 6A-10.081, Principles of Professional Conduct for 
the Education Profession in Florida 


PROPOSED BOARD ACTION 

For Approval 

AUTHORITY FOR STATE BOARD ACTION 

Sections 1001.02(1), (2)(n) and 1012.795(1)(j), F.S. 
EXECUTIVE SUMMARY 


The Principles of Professional Conduct for the Education Profession exist to provide ethical 
guidelines for Florida Educators to practice and be held accountable for, if there is a 
violation of the principles. The Commissioner may pursue disciplinary action against the 
license of an educator who violates the principles. This amendment prohibits classroom 
instruction to students in pre-kindergarten through grade 3 on sexual orientation or gender 
identity. For grades 4 through 12, instruction on sexual orientation or gender identity is 
prohibited unless such instruction is either expressly required by state academic standards 
as adopted in Rule 6A-1.09401, F.A.C., or is part of a reproductive health course or health 
lesson for which a student’s parent has the option to have his or her student not attend. 


Supporting Documentation Included: Proposed Rule 6A-10.081, F.A.C. 


Facilitator/Presenter: Dr. Paul O. Burns, Chancellor, Division of Public Schools 


6A-10.081 Principles of Professional Conduct for the Education Profession in Florida. 

(1) No change. 

(2) Florida educators shall comply with the following disciplinary principles. Violation of any of these 
principles shall subject the individual to revocation or suspension of the individual educator’s certificate, or the other 
penalties as provided by law. 

(a) Obligation to the student requires that the individual: 

1. through 5. No change. 

6. Shall not intentionally provide classroom instruction to students in prekindergarten through grade 3 on sexual 
orientation or gender identity. 


7. Shall not intentionally provide classroom instruction to students in grades 4 through 12 on sexual orientation 


or gender identity unless such instruction is either expressly required by state academic standards as adopted in Rule 


6A-1.09401, F.A.C., or is part of a reproductive health course or health lesson for which a student’s parent has the 


option to have his or her student not attend. 


8. % Shall not intentionally violate or deny a student’s legal rights. 

9. 8- Shall not discourage or prohibit parental notification of and involvement in critical decisions affecting a 
student’s mental, emotional, or physical health or well-being unless the individual reasonably believes that 
disclosure would result in abuse, abandonment, or neglect as defined in Section 39.01, F.S. 

10. 9- Shall not harass or discriminate against any student on the basis of race, color, religion, sex, age, national 
or ethnic origin, political beliefs, marital status, handicapping condition, sexual orientation, or social and family 
background and shall make reasonable effort to assure that each student is protected from harassment or 
discrimination. Discrimination on the basis of race, color, national origin, or sex includes subjecting any student to 
training or instruction that espouses, promotes, advances, inculcates, or compels such student to believe any of the 
concepts listed in s. Section 1000.05(4)(a), F.S. 

11. +6; Shall not exploit a relationship with a student for personal gain or advantage. 

12. H. Shall keep in confidence personally identifiable information obtained in the course of professional 
service, unless disclosure serves professional purposes or is required by law. 

(b) Obligation to the public requires that the individual: 


1. through 5. No change. 


(c) Obligation to the profession of education requires that the individual: 

1. through 12. No change. 

13. Shall self-report within forty-eight (48) hours to appropriate authorities (as determined by district) any 
arrests/charges involving the abuse of a child or the sale and/or possession of a controlled substance. Such notice 
shall not be considered an admission of guilt nor shall such notice be admissible for any purpose in any proceeding, 
civil or criminal, administrative or judicial, investigatory or adjudicatory. In addition, shall self-report any 
conviction, finding of guilt, withholding of adjudication, commitment to a pretrial diversion program, or entering of 
a plea of guilty or Nolo Contendere for any criminal offense other than a minor traffic violation within forty-eight 
(48) hours after the final judgment. When handling sealed and expunged records disclosed under this rule, school 
districts shall comply with the confidentiality provisions of ss. Sections 943.0585(4)(c) and 943.059(4)(c), F.S. 

14. Shall report to appropriate authorities any known allegation of a violation of the Florida School Code or 
State Board of Education Rules as defined in s. Section 1012.795(1), F.S. 

15. Shall seek no reprisal against any individual who has reported any allegation of a violation of the Florida 
School Code or State Board of Education Rules as defined in s. Seetieon 1012.795(1), F.S. 


16. through 17. No change. 


Rulemaking Authority 1001.02, 1012.795(1)(j) FS. Law Implemented 1012.795 FS. History—New 7-6-82, Amended 12-20-83, 


Formerly 6B-1.06, Amended 8-10-92, 12-29-98, Formerly 6B-1.006, Amended 3-23-16, 11-22-22, 2-21-23, 
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Manny Diaz, Jr. Ray Rodrigues 
Commissioner Chancellor 
Florida Department of Education State University of Florida 
325 West Gaines Street, Suite 1514 200 West College Avenue 
Tallahassee, Florida 32399 Tallahassee, Florida 32301 
May 15, 2023 


Hon. Miguel Cardona 

U.S. Department of Education 
400 Maryland Avenue SW 
Washington, DC 20202 


Attn: Docket ID No. ED-2022-OCR-0143 


Dear Secretary Cardona: 


Florida is committed to maintaining an arena where women and girls can strive, 
compete, and be champions in sport. We encourage “female athletes to demonstrate their 
strength, skills, and athletic abilities,” and we want “to provide them with opportunities to 
obtain recognition and accolades, college scholarships, and the numerous other long-term 
benefits that result from participating and competing in athletic endeavors.”! However, the 
notice of proposed rulemaking issued by the U.S. Department of Education last month, if 
adopted, will erase years of hard-fought opportunities for women in athletics. And it would 
demoralize our rising generation of female athletes who would, because of this rule, face the 
insurmountable obstacle of competing with males who identify as female. We write to request 
the proposed rule be withdrawn. 


On April 13, 2023, the U.S. Department of Education issued a notice of proposed 
rulemaking to amend 34 CFR § 106.41(b).2 The Department seeks to offer “clarity” on how 
“recipients can ensure that students have equal opportunity to participate on male and 
female athletic teams as required by Title [X.”? The changes would require that if a school 


! § 1006.205, Fla. Stat. (2021). 

2 Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving 
Federal Financial Assistance: Sex-Related Eligibility Criteria for Male and Female Athletic 
Teams, 88 Fed. Reg. 22860, 22860 (to be codified at 34 CFR pt. 106 [Docket ID ED—2022-— 
OCR-0148] (Apr. 13, 2023)). 
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adopts “sex-related criteria that would limit or deny a student’s eligibility to participate”* on 
a team consistent with his or her gender identity, that criteria “must, for each sport, level of 
competition and grade or education level: (i) be substantially related to the achievement of 
an important educational objective, and (ii) minimize harms to students whose opportunity 
to participate on a male or female team consistent with their gender identity would be limited 
or denied.” 


Not only is this new regulation logically incoherent and inconsistent with the 
reasoning supposedly offered to support it, but it also does not give schools a meaningful 
ability to prevent biological boys from competing on girls’ teams. As detailed further below, 
the proposed regulation contradicts the intent of Title IX, the plain language of its regulation, 
and current law. 


The Proposed Rule Is a Functional Ban. 

The proposed regulation is a functional ban on states wishing to prevent biological 
males from competing on women’s sport teams. While the Department insists that the 
purpose of this rule is to provide clarity to schools on applying sex-based criteria when it 
comes to transgender students in sports, in application, the actual parameters of what the 
Department would deem inconsistent with its regulation are so constrained that it is a de 
facto prohibition on using sex-based criteria to determine eligibility at all. The Department 
evinces this de facto ban for elementary aged students by stating: the “Department currently 
believes that there would be few, if any, sex-related eligibility criteria applicable to students 
in elementary school that could comply with the proposed regulation ... .”6 


The Department sets out limitations that, in Florida, would be impossible to comply 
with. Specifically, a school’s criteria cannot be based on “overly broad generalizations about 
... capacities.”’ The Department takes the position that “criteria that assume all transgender 
girls and women possess an unfair physical advantage over cisgender girls and women in 
every sport, level of competition, and grade or education level... rest on a generalization 
that would not comply with the Department’s proposed regulation.”® But the fact that 
biological males have physical advantages over biological females is not an “overly broad 
generalization.” Indeed, it is the very generalization that underlies the current and proposed 
versions of 34 CFR § 106.41(b). In other words, the Department currently admits that sex is 
relevant in sports, and it would still admit as much if the rule were to be amended as 


4 Id. 
ae (6 
6 Id. at 22875. 
7 Id. at 22873. 


8 Id. 
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proposed. This fact—that males, on average, enjoy substantial physical advantages over 
females—forms the basis for the justification for our state’s current law on fairness in 
women’s sports. This is born out in scientific research and lay observations. 


For example, in 2022 the International Journal of Environmental Research and Public 
Health published a study that observed that “[t]estosterone drives much of the enhanced 
athletic performance of males through in utero, early life, and adult exposure. Many 
anatomical sex differences driven by testosterone are not reversible.”!° Likewise, in a study 
comparing male and female athletes in relative strength and power performances, “women 
had lower maximal strength values when compared to men at bench press (—59.2%), squat 
(-57.2%), deadlift (-56.3%), and mid-shin pull (MSP, —53.2%). In addition, lower levels of 
power were detected in females in both the upper (—61.2%) and the lower body (—44.2%).”" 
The Journal of Sports Medicine, recently published a study that specifically looked at if 
testosterone suppression made a difference in leveling the playing field for biological males 
and biological females. 


[T]he data show[ed] that strength, lean body mass, muscle size and bone 
density [in biological males] are only trivially affected. The reductions observed 
in muscle mass, size, and strength are very small compared to the baseline 
differences between males and females in these variables, and thus, there are 
major performance and safety implications in sports where these attributes are 
competitively significant. These data significantly undermine the delivery of 
fairness and safety presumed by the criteria set out in transgender inclusion 
policies, particularly given the stated prioritization of fairness as an overriding 
objective (for the IOC). If those policies are intended to preserve fairness, 
inclusion and the safety of biologically female athletes, sporting organizations 
may need to reassess their policies regarding inclusion of transgender 
women.!? 


9 See e.g. Staff Analysis HB 1475, p. 4 (2021). 
https://www.flsenate.gov/Session/Bill/2021/1475/Analyses/h1475a.SEC.PDF 


10 Alison K. Heather, Transwoman Elite Athletes: Their Extra Percentage Relative to Female Physiology. 
Int. J Environ Res. Public Health (July 26, 2022), 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC9331831/. 


11 Sandro Bartolome. et al., A Comparison between Male and Female Athletes in Relative 
Strength and Power Performances, J Funct Morphol Kinesiol. (Feb. 9, 2021), 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7930971/. 


2 Hilton EN, Lundberg TR. Transgender Women in the Female Category of Sport: 
Perspectives on Testosterone Suppression and Performance Advantage, Sports Med. (Dec. 8, 
2020), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7846503/. 
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Anecdotally, consider “the queen of track and field, Allyson Felix. The 11-time 
Olympic medalist’s best 400-meter time ever is 49.26 [seconds]. In just the 2022 season, that 
would have put her 689th on the boys’ high-school performance list.”!* Take Lia Thomas: he 
was ranked 554th in the 220-yard freestyle when competing in the male division, but two 
years later he ranked 5th competing in the women’s division.!4 Lia Thomas ranked 65th in 
the country in the 500-yard freestyle when he competed with his own sex; competing as a 
female, he ranked 1st.!5 


These are just two high-profile examples, along with a handful of studies, but these 
demonstrate what is not an over generalization or an inaccurate assumption: males have 
athletic advantages over females. Courts have long recognized that males and females are 
physiologically different and that, if males were permitted to compete against females, 
females would quickly be excluded from most athletic competition. !¢ 


The Department seeks to diminish this well-established truth by characterizing it as 
an overly broad generalization and discouraging schools from using sex as a criteria to 
determine who can play on which teams. However, the reality is, these physical differences 
between the sexes are a perfectly justified means by which to separate sports teams. Forcing 
schools to offer more specific justifications for using sex to separate sports teams is an 
attempt to institute a de facto ban on schools using sex to separate sports teams. 

The Proposed Rule Contradicts the Intent and Plain Meaning of Title IX. 


13 Steve Magness, There’s Good Reason for Sports to Be Separated by Sex, The Atlantic (Sept. 


29, 2022), https://www.theatlantic.com/culture/archive/2022/09/why-elite-sports-should- 
remain-separated-by-sex/671594/. 


14 Samarveer Singh, What Rank Did Lia Thomas Stand at While Competing in the Men’s 
Swimming Division, Essentially Sports (Mar. 22, 2022), 
https://www.essentiallysports.com/us-sports-ncaa-news-what-rank-did-lia-thomas-stand-at- 
while-competing-in-the-mens-swimming-division/. 


AB Id. 


16 See, e.g., O'Connor v. Bd. of Educ. of Sch. Dist. 28, 449 U.S. 1301, 1307 (1980) (Stevens, 
J., in chambers) (“Without a gender-based classification in competitive contact sports, there 
would be a substantial risk that boys would dominate the girls’ programs and deny them an 
equal opportunity to compete in interscholastic events.”); Clark v. Ariz. Interscholastic 
Ass’n, 695 F.2d 1126, 1131 (9th Cir. 1982) (“The record makes clear that due to average 
physiological differences, males would displace females to a substantial extent if they were 
allowed to compete for positions on the volleyball team.”); Yellow Springs Exempted Vill. 
Sch. Dist. Bd. of Educ. v. Ohio High Sch. Athletic Ass’n, 647 F.2d 651, 657-58 (6th Cir. 
1981) (“[O]ne team at each age level might result in male dominance of all teams and cause 
a return to pre-Title [IX conditions... .”); Cape v. Tenn. Secondary Sch. Athletic Ass’n, 563 
F.2d 798, 795 (6th Cir. 1977) (“It takes little imagination to realize that were play and 
competition not separated by sex, the great bulk of the females would quickly be eliminated 
from participation and denied any meaningful opportunity for athletic involvement.”). 
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Additionally, this proposed regulation contradicts the intent of Title IX. The proposed 
rule claims to promote equal athletic opportunity, but in application, by preventing sex-based 
criteria, it will be easier for biological males to play against females and undermine the 
ability of girls and women to “demonstrate their skill, strength, and athletic abilities.”!” A 
review of the legislation leading up to the passage of Title [IX demonstrates the intent was to 
give girls and women a level playing field in the areas of athletics in education. 


In 1970, Congress held hearings on discrimination against women, which were 
considered a “major legislative step toward the eventual enactment of Title IX.”!8 One 
member of Congress noted in leading up to those hearings that, “[w]jomen have been 
discriminated against in many areas of life, of which the university is but one.”!® Thereafter, 
a series of federal bills were filed and considered related to equality for women’s rights.?° It 
was against this backdrop that Title IX passed in the Educational Amendments Act of 1972. 
Notably, forty years after the passage of Title IX, the U.S. Department of Justice recognized 
that “Congress passed Title IX in response to the marked educational inequalities women 
faced prior to the 1970s.”2! 


Up until recently, the intent and purpose of Title IX was not in dispute. Now, Title 
IX’s reference to “sex” is being called into question and the Department is construing “sex” to 
include gender identity. But as the Eleventh Circuit Court of Appeals recently noted, in 
Adams v. School Board of St. Johns County, at the time Title IX was passed, at least six 
reputable dictionaries “show[ed] that when Congress prohibited discrimination on the basis 
of ‘sex’ in education, it meant biological sex, i.e., discrimination between males and 
females.”22 “[Title [X’s] purpose, as derived from its text, is to prohibit sex discrimination in 
education.”2® Further, in a recent comment from Florida which opposed the Department’s 
July 2022 Title IX proposed rule, we stated: 


17 88 Fed. Reg. at 22873 (quoting Hecox v. Little, 479 F. Supp. 3d 930, 978 (D. Idaho 2020) 


18 Library of Congress, Legislative Path to Title IX, Library of Congress Research Guides (last 
accessed May 1, 2023), https://guides.loc.gov/title-[X-law-library-resources/legislative-path. 


19 Td. 
20 Id. 


21U.S. Department of Justice, Equal Access to Education, Forty Years of Title IX at 2 (June 
23, 2012), https://www.justice.gov/sites/default/files/crt/legacy/2012/06/20/titleixreport.pdf. 


22 Adams v. Sch. Bd. of St. Johns Cnty., 57 F.4th 791, 812 (11th Cir. 2022). 
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Twice in the past decade, Congress has considered legislation to amend Title 
IX to apply to gender identity. See, e.g., H.R. 1652, 113th Cong. (2013); S. 439, 
114th Cong. (2015). Yet “Congress has not amended the law to state as much,” 
and “it is questionable,” to put it mildly, “whether the Secretary can alter the 
term ‘sex’ by administrative fiat.”24 


Thus, Congressional intent did not contemplate “sex” to include “gender identity” in 
Title IX, and the Department’s adoption of that interpretation and subsequent application to 
the proposed rule amendment, opens opportunities for biological males at the expense of 
females, limiting athletic opportunities for girls and directly contravening the purpose of the 
law. Furthermore, to permit biological males to compete in female sports would invariably 
exclude females from participation and deny females the benefits of athletic participation, in 
flat contradiction to Title [X’s animating purpose. Because it threatens to exclude females 
from athletics, the Department’s proposed regulation that allows males to compete with 
females is “completely at variance” with Title IX,25 which Congress enacted in part “to 
determine the nature of equality for men and women in contexts in which their differences 
are particularly relevant.”26 “Affirming ... that the meaning of sex in Title IX includes 
gender identity would open the door to eroding Title IX’s beneficial legacy for girls and women 
in sports. And removing distinctions based on biological sex from sports ... harms not only 
girls’ and women’s prospects in sports, but also hinders their development and opportunities 
beyond the realm of sports—a significant harm to society as a whole.”?” 


The Proposed Rule Is Inconsistent with Current Law 

As briefly mentioned above, the Department’s proposed rule unlawfully expands the 
current regulation. Section 106.41 expressly refers to male and female in the context of two 
biological sexes: “male and female teams”; “each sex”; “both sexes.” The Office of Civil Rights 
of the U.S. Department of Education has previously agreed with this plain reading and has 
stated: “if a recipient chooses to provide ‘separate teams for members of each sex’ under 34 
C.F.R. 106.41(b), then it must separate those teams solely on the basis of biological sex, male 
or female, and not on the basis of transgender status or sexual orientation, to comply with 
Title [X.”28 Yet, the Department is now abandoning that well-reasoned interpretation in favor 
of one that is at odds with itself, the plain text of Title IX, and the rest of section 106.41. 


24 Florida Title IX Letter to Hon. Miguel Cardona, U.S. Department of Education, September 
12, 2022 (on file with Florida Department of Education). 


25 Yellow Springs Exempted Vill. Sch. Dist. Bd. of Educ. v. Ohio High Sch. Athletic Ass’n, 
647 F.2d 651, 658 (6th Cir. 1981) 


26 Td. at 657 (quoting Note, Sex Discrimination and Intercollegiate Athletics: Putting Some 
Muscle on Title IX, 88 Yale L.J. 1254, 1263 (1979)) 


27 Adams, 57 F.4th at 821 (Lagoa, J., specially concurring) (internal marks omitted)). 


28 88 Fed. Reg. at 22864. 
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Next, the Department claims that this rule is justified in part based on Bostock v. 
Clayton County, 140 S. Ct. 1731 (2020). In Bostock, the Court held, “discrimination based on 
homosexuality or transgender status necessarily entails discrimination based on sex.”29 
Putting aside the Court’s tortured reading of the phrase “based on sex,” which required the 
phrase be rent asunder of its context, Bostock involved employment discrimination, which is 
governed by a different statute. Further, and more to the point, the Bostock Court “expressly 
refused to ‘prejudge any... question’ about what ‘other federal or state laws’ addressing ‘sex 
discrimination’ require.”®° Finally, Bostock addressed whether “discrimination based on 
homosexuality or transgender status necessarily entails discrimination based on sex.”?! The 
issue here, as in the Eleventh Circuit’s decision in Adams, “centers on the converse of that 
statement—whether discrimination based on _ biological sex necessarily entails 
discrimination based on transgender status.”®2 Thus, the Department’s reliance on Bostock 
is misplaced. 


Even if Bostock did apply to Title IX, the Department’s rule would violate it. The 
central holding of Bostock is that discrimination based on gender identity is discrimination 
based on sex.*? But the Department’s rule would require discrimination based on gender 
identity unless the educational institution can show that separating teams based on sex is 
“substantially related to the achievement of an important educational objective” and 
“minimize[s] harms to students whose opportunity to participate on a male or female team 
consistent with their gender identity would be limited or denied.”*4 In other words, it puts 
transgender students in a special class to be treated differently than similarly situated non- 
transgender students. Under the Department’s proposed rule, a school can prevent a boy who 
identifies as a boy from playing in girls’ sports where selection for the sport is based on 
competitive skill or the sport is a contact sport.*> However, if that same boy identifies as a 
girl, then the school may nevertheless be required to permit the boy to play on the girls’ team. 
The rule thus discriminates on the basis of gender identity, and under the Department’s own 
reading of Bostock, such discrimination is impermissible discrimination on the basis of sex. 


29 Bostock v. Clayton County, 140 S.Ct. 1731, 1747 (2020). 

30 Florida Title IX Letter to Hon. Miguel Cardona, U.S. Department of Education, September 
12, 2022 (on file with Florida Department of Education) (quoting Tennessee v. United States 
Dep't of Educ., 615 F.Supp.3d 807, 817 (E.D. Tenn. 2022)). 

31 Adams, 57 F.4th at 808-09 (quoting Bostock, 140 S. Ct. at 1747). 

82 Id. at 809. 

33 Bostock, 140 S.Ct. at 1747. 

34 88 Fed. Reg. at 22891. 


35 34 CFR § 106.41(b). 
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The Department’s proposed rule also appears to run afoul of the major question 
doctrine. The Supreme Court recently described the major question doctrine in this 
way: 


Precedent teaches that there are “extraordinary cases” in which the “history 
and the breadth of the authority that [the agency] has asserted,” and the 
“economic and political significance” of that assertion, provide a “reason to 
hesitate before concluding that Congress” meant to confer such authority. 
[citations omitted]. Under this body of law, known as the major questions 
doctrine, given both separation of powers principles and a_ practical 
understanding of legislative intent, the agency must point to “clear 
congressional authorization” for the authority it claims.*6 


Here, the Department is continuing to encroach on an area of “political significance,” 
by revising its regulations to support the President’s Executive Orders 14021 and 139883" 
and doing so in a way that is not expressly authorized by Congress. The Department cannot 
point to clear Congressional authority to extend Title IX protections to gender identity 
because there is none. As the Court in Adams stated, “[w]hether Title IX should be amended 
to equate ‘gender identity’ and ‘transgender status’ with ‘sex’ should be left to Congress—not 
the courts.”?8 This amending of the statute is likewise not left to the executive branch. It 
follows then that the Department should withdraw its proposed rule as it amounts to an 
attempt to legislate via “administrative fiat.” 


Moreover, because Congress enacted Title IX under the Spending Clause,*? Title IX 
cannot impose conditions that Congress did not unambiguously express.*° In other words, 
Spending Clause legislation must provide fair notice that enables fund recipients “to exercise 
their choice knowingly, cognizant of the consequences of their participation.”4! Similarly, a 
federal law such as Title IX does not preempt a state law in a domain traditionally regulated 
by States unless preemption was Congress’ “clear and manifest purpose.”42 Because Title IX 


does not unambiguously condition the acceptance of federal funds on the use of gender 
identity to assign students to athletic teams—or reveal a clear and manifest purpose to 


86 W. Virginia v. Env't Prot. Agency, 142 S. Ct. 2587, 2595 (2022). 

37 88 Fed. Reg. at 22878. 

38 Adams, 57 F.4th at 817. 

39 Davis v. Monroe Cnty. Bd. of Educ., 526 U.S. 629, 640 (1999). 

40 Td. at 649-50. 

41 Pennhurst State Sch. & Hosp. v. Halderman, 451 U.S. 1, 17 (1981). 


“2 Gallardo v. Dudek, 963 F.3d 1167, 1175 (11th Cir. 2020) (quoting Medtronic, Inc. v. Lohr, 
518 U.S. 470, 485 (1996)). 
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preempt state statutes that assign students to athletic teams without regard to gender 
identity—the Department’s proposed regulation strikes out. 


Finally, the proposed rule should be withdrawn as it is contrary to Florida law anda 
growing number of laws in sister-states across the country, whose legislatures have passed 
laws that protect women’s sports. As cited above, Florida enacted the Fairness in Women’s 
Sports Act based on the legislative finding “that requiring the designation of separate sex- 
specific athletic teams or sports is necessary to maintain fairness for women’s athletic 
opportunities.”42 The Act provides that “athletic teams or sports designated for females, 
women, or girls may not be open to students of the male sex.” 44 Twenty-one other states, to 
date, have passed laws that limit women’s sports to biological females.** These laws reflect 
the will of the people from across the country to protect fairness and opportunity by ensuring 
that women’s sports are for women. 


We recognize that all children, teens, and young adults are fearfully and wonderfully 
made,*® and we strive daily to create and maintain educational systems where all students 
can thrive. Our systems proudly offer robust educational and competitive athletic 
opportunities for all our students. For these reasons, we cannot stand idly by when a proposed 
rule threatens the athletic opportunities enjoyed by girls and women in our state. We request 
this proposed rule be withdrawn. 

DocuSigned by: 
0E88712A714C49F.. 
Raymond Rodrigues, Chancellor of the Florida Board of Governors 


(i> by: 
3078656D0195462 


Manny Diaz, Jr., Commissoner of the Florida Department of Education 


DocuSigned by: 


oe Qw 


BAD4923138044CC.. z ‘ A 
Ben Gibson, Chair of the Florida State Board of Education 


43 § 1006.205(2)(b), Fla. Stat. (2021). 


“4 § 1006.205(3)(c), Fla. Stat. (2021). 


45 Natalie Allen, Here’s How Our Laws Can Protect Fairness in Women’s Sports, Alliance 
Defending Freedom (Feb. 25, 2022) (rev. Apr. 13, 2023), 
https://adflegal.org/article/protecting-fairness-womens-sports-demands-comprehensive- 


legislation. 


46 Psalm 139:13-14. 
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[ju Bliva, Arkansas Suuntary of Department of Education 


A6E5664EA81147E.. ‘ 
Jacob Oliva, Arkansas Secretary of Department of Education 


(<e by: 
'72337BBCC384D9... 


Catherine Truitt, North Carolina Superintendent of Public Instruction 


DocuSigned by: 


cs 


Megan. egentélder, Superintendent of Public Instruction for wyoming 
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ATTACHMENT 5 


Response of the U.S. OFFICE OF CIVIL RIGHTS 


UNITED STATES DEPARTMENT OF EDUCATION REGION IV 


OFFICE FOR CIVIL RIGHTS, REGION IV ain daa 


FLORIDA 
61 FORSYTH ST., SOUTHWEST, SUITE 19T10 GEORGIA 
ATLANTA, GA 30303-8927 TENAES PEE 


October 20, 2023 


VIA EMAIL ONLY 

Dr. Brian Smith 

12746 Parkbury Drive 
Orlando, Florida 32828 
Email: briansmithdc@aol.com 


Re: | OCR Complaint No. 04-22-4031 
Dear Dr. Smith: 


On March 28, 2022, the U.S. Department of Education, Office for Civil Rights (OCR) received 
your complaint filed against the Florida Department of Education alleging discrimination on the 
basis of sex. Specifically, you allege the Florida Department of Education discriminates against 
LGBTQ students and families by enforcing Florida’s Parental Rights in Education. For the 
reason explained below, OCR is dismissing your complaint. 


OCR enforces Title IX of the Education Amendments of 1972, as amended, 20 U.S.C. §§ 1681 
et seq., 34 C.F.R. Part 106, (Title IX), which prohibit discrimination on the basis of sex in any 
education program or activity receiving Federal financial assistance. As a recipient of Federal 
financial assistance from the Department of Education, the Florida Department of Education is 
subject to Title [IX and to OCR’s jurisdiction. 


Section 110(h) of OCR’s Case Processing Manual provides that OCR may close or dismiss an 
allegation where a class action with the same allegation(s) has been filed against the same 
recipient with state or federal court and the relief sought is the same as would be obtained if 
OCR were to find a violation regarding the allegation(s). 


OCR learned that the same allegation stated in your complaint was filed against the Florida 
Department of Education in the United States District Court for the Northern District of Florida. 
The federal court case is currently on appeal in the U.S. Court of Appeals for the Eleventh 
Circuit. 


Accordingly, OCR is dismissing this complaint under Section 110(h) and will take no further 
action on the complaint. An allegation may be refiled with OCR within 60 days following 
termination of the court proceeding if there has been no decision on the merits or settlement of 
the federal allegation(s). Dismissal with prejudice is considered a decision on the merits. 


The Department of Education’s mission is to promote student achievement and preparation for global competitiveness 
by fostering educational excellence and ensuring equal access. 
www.ed.gov 


Page 2 -OCR Complaint No. 04-22-4031 


This letter sets forth OCR’s determination in an individual OCR case. This letter is not a formal 
statement of OCR policy and should not be relied upon, cited, or construed as such. OCR’s 
formal policy statements are approved by a duly authorized OCR official and made available to 
the public. OCR would also like to make you aware that individuals who file complaints with 
OCR may have the right to file a private suit in Federal court whether or not OCR finds a 
violation. 


We did not notify the Florida Department of Education of your complaint. Please be advised 
that the Florida Department of Education may not harass, coerce, intimidate, or otherwise 
retaliate against any individual because he or she has filed a complaint or participated in the 
complaint resolution process. If this happens, the individual may file another complaint alleging 
such treatment. 


Under the Freedom of Information Act, it may be necessary to release this document and related 
correspondence and records upon request. If OCR receives such a request, we will seek to 
protect, to the extent provided by law, personally identifiable information that, if released, could 
reasonably be expected to constitute an unwarranted invasion of personal privacy. 


If you have any questions, please contact Lorraine Irier, the OCR Senior Attorney assigned to 
this complaint, at 202-987-1876 or lorraine.irier@ed.gov. 


Sincerely, 

Coty. Calloway, 
Ebony Calloway 
Compliance Team Leader 


